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How Driving Prices Lower Can Violate Antitrust Statutes
'Monopsony'  Sui ts  Mount  As Companies Are Accused of  Squeezing Suppl iers

By JOHN R. v{fLKE
Staff Reporter of THE WALL STREET JOURNAL

As more of the world's markets become dominated by a few big
companies,  a rare form of  ant i t rust  abuse is  ra is ing new concerni
When corporat ions i l legal ly  dr ive dor , . rn the pr ices of  thei r  suppJ- iers.

On the coast  of  Maine,  b lueberry growers a l leqed last  year  that  four
b ig processors conspired to push down the pr ice they would pay for
f resh wi ld  berr ies.  A state-cour t  jury agreed last  year  and awarded
mi l l ions in  damages.  In  South Carof ina,  In ternat ional  Paper Co.  faces
a Lawsui t  that  i t  conspi red wi th i ts  t imber buyers to depress
sof twood pr ices in  several  s tates.  In  Alabama and Pennsylvania,
federal  ant i t rust  enforcers last  year  targeted insurance companies
that imposed contracts forcing down fees charged by doctors and
hosp i t a l s .  The  i nsu re rs  abandoned  the  p rac t i ce .

The power to dr ive down pr ices is  an issue as wel1 1n a Federal  Trade
Commiss ion  j - nves t i ga t i on  o f  R . .7 .  Reyno lds  Tobacco  Co . r s  pend ing  $2 .6
bi l l ion acquis i t ion of  BAT PtC's Brown & Vf l i l l iamson uni t ,  lawyers
c lose to the case say.  The FTC, they say,  is  looking at  whether  the
combined company could force tobaccq-leaf growers to accept lower
p r i ces .  O the r  ma jo r  U .S .  c i ga re t t e  make rs  recen t l y  reached  a
set t lement  wi th tobacco farmers valued at  $L.2 b i l l ion to resolve a
pr ivate lawsui t  accusing them of  secret ly  agreeing to avoid
compet i t ive b idding at  tobacco auct ions.

' rPr iqe f ix ing and other  forms of  co l lus ion are just  as unLawful  when
the v ic t ims are sel lers rather  than buyer6,  r r  R.  Hewi t t  Pate,  t .he
Just ice Department 's  ant i t rust  ch ief ,  to l -d a Senate Judic i -ary
Commit tee hear ing la te last  year .  The hear ing a l red farmers '  concerns
that a few giant agribusinesses now control conunodity prices in many
marke ts .

Mir ror  Image

Usual ly  re legated to the back pages of  law books,  th is  mir ror  image
of monopoly is known as monopsony or, when more than one company is
involved,  o l igopsony.  I t  ar ises when one or  more companies gain
enough buying power to push thei r  suppl iers '  pr ices down.

I t  isn ' t  a  new legal  theory,  but  i t  is  get t ing more at tent ion now
because of  the r ise of  g iant  companies in  a g lobal  marketp lace.  Buyer
muscle has become more v is ib l -e in  recent  years as markets become more
concentrated throuEh mergers and joint ventures. In meatpacking, the
business of  s laughter ing cat t le  and p igs,  four  companies contro l  808
o f  t he  marke t .  I n  f ou r  ou t  o f  10  U .s ,  cJ - t i es ,  a  s i ng le  hea l t h  j - nsu re r

has at  least  a 508 market  share.  Concentrat . ion is  a lso r is ing in
markets from aluminum refi-ninq to babv food,



Most of the time, there is nottring wrong when big companies sgueeze
suppl iers f6r  lower pr ices.  Hard bargain ing by prof i t -minded business
buyers can help drive down prices f,or consumers.

But if dominant buyers use their cLout to distort the market and push
pr ices down,  the legal  theory goes '  consumers u l t imate ly  can lose.
That 's  based on the assumpt ion that  producers wi l l  s top innovat ing,
or  producing at  a l l ,  i f  they cant t  get  a fa i r  pr ice.  Monopsony'  which
has been found to v io late federal  ant i t rust  s tatutes,  can be a l leged
in e i ther  government  or  pr ivate sui ts .

Wa]-Mart  Lesson

Flnding the fine l j-ne between healthy, price-cutting competit ion and
harmful  pr ice-reducing monopsony has h is tor ica l ly  made government
ant i t rust  enforcers caut ious about  tak ing act ion in  th is  area.
WaI -Mar t  s to res  I nc .  i l l us t ra tes  t he  p rob lem.  The  wor ld ' s  l a rges t
reta i ler  has enormous power to squee2e suppl iers,  who have repeatedly
asked regulators to re in i t  in .  But  many economists see Wal-Mart  as
an example of  how buyer power can benef i t  consumers.  Despi te i ts
s ize,  Wal-Mart  doesnt !  contro l -  the reta i l -  marketp lacer  and so far
there 's  no c lear  ev ldence that  i ts  hard bargain ing l imi ts  suppl j -er
ou tpu t  o r  l - essens  e f f i c i ency .

Because of  th is  need to weigh consumer wel fare carefu l ly ,  the
government  br ings fewer monopsony cases than monopoly cases.  "The
link between buyer power and consumer harm can be really hard to
prove,  "  says David Bal to,  a former pol icy d i rector  at  the FTC who is

now at  the law f i rm of  Whl te & Case j -n Washington.

Some of  the b iggest  recent  cases have been brought  by pr ivate
companj .es.  Al t r ia  Group Inc. 's  Phi l ip  Morr is  USA and the other  major
c igaret te makers - -  except  R. , f .  Reynolds - -  agreed last  year  to
set t le  a sui t  f iLed against  them by Amer ican tobacco farmers in
federal  cour t  in  Greensboro,  N.C.  The manufacturersr  wi thout
admittinE wrongdoi-ng, agreed to give the farmers 9212 mifl ion j-n cash
and to buy b i l l ions of  dol lars i -n tobacco over  10 years.

The farmers had a l leged that  c igaret te makers and middleman Lobacco

buyers i t legal ly  conspi red to push down pr j .ces by r igging b j -ds '  among
other  pract ices.  Af ter  the sui t  was f j - led in  la te 2000'  c igaret te
makers shi f ted Lo purchasing d i rect ly  f rom grower$ at  h igher  pr ices,
and by last  fa l l ,  the fami f iar  s ing-song chant  of  tobacco auct ioneers
had d ied across much of  the south.

According to the a l legat ions in  the sui t ,  buyers met  before auct ions
to exchange b idding data and t raveled on each otherrs corporate je ts

to  and  f rom tobacco  auc t i ons .  The  resu l t :  Ph i l i p  Mor r i s ' s  buye r ,
which purchases some 658 of  U.S.  tobaeco,  would b id f i rs t  and set  the
pr ice,  wi th the rest  of  the buyers p lac ing " t ie  b ids,  "  the sui t  sa id.

Pete l  DeSant j -s ,  a veteran auct ioneer who has sol -d bales of  bur ley
tobacco in barns f rom Flor ida to Tennessee,  said in  a sworn statement
in 20A2 that  despi te the appearance of  act ive b idding " there 's  been
vi - r tua11y no pr ice compet i t ion"  s ince the mid-1990s.  Robert  Cage'  a
past winner of the World Tobacco Auctioneering Championship' said j-n

a separate 2AD2 sworn statement .  "Tobacco auct ions have real ly  been a



tobacco af loeat ion systern for  'many years.  "

Reynolds,  the manufacturer  p lanning to f ight  the sul - t ,  has agreed to
buy Brown & Wi l l - iamson,  combin ing the second- and th i rd- largest  U.S.
c igaret te makers.  The FTc is  lookingi  in to two potent ia l ly  harmful
effects of the deal. To prevent the combined company from gaining the
power to raise censumer prices in some markets" the fTC could force
the sale of  two or  three c igaret te brands as a corrd i t ion of ,  federal
approval .

In addition, the FTC is expected to investigate whether the deaL wil l
create a danger of monopsony, based in part on evidence of bidding
conspirac ies in  the tobacco famersr  pr ivate lawsui t ,  lawyers c l -ose
to  t he  case  say .

Reynolds has denied a l l  o f ,  the accusat ions in  the farmersr  su i t  and
said that  i t  has had no par t  in  any a l leged auct . ion conspiracy.  The
company has also said that it expects the ETC to approve the Brown &
Wi l l iamson deal-  wi thout  the forced sale of  any c lgaret te brdnds.

Beef  and Pork

In agr icu l ture,  beef  and pork producers compla in b i t ter ly  that  the
Just ice Department ,  which shares ant i t rust  responsib j - l iL ies wi th the
E'TC, has fa j - led Lo pol ice the meat  market .  Pr ivate ant i t rust  act ions
are pending against  each of  the industry 's  four  largest  meatpackers.
These s laughter ing operat ions buy animals f rom cat t le  ranchers,
feedlots,  and farmers and sel l -  the meat  to large food d is t r ibutors.

The sui ts  af l  c la im that  meatpackers i l legal ly  manipulate the market
to keep pr ices low.  In each case'  the conpanies are f ight ing the
al legat ions.  One sui t ,  a  c lass act ion brought  by cat t lemen against
i ,ndustry  g lanb IBP,  a uni t  o f  Tyson Foods Inc. '  has just  gone to
t r ia l  i .n  federal  cour t  in  Montgomery '  AIa.

The most recent government monopsony cases have been j-n insurance and
agr icu l ture.  In  2000,  the Just ice Department  demanded the sale of
gra in s i los and terminals as a condi t ion of  approving Cargi l l  Corp. 's
acquis i t ion of  Cont inenta l  Grain Co.  This act ion was meant  ta protecL
farmers in the Midwest who otherwise would have had only one buyer
for  thei r  soybeans and wheat .

In 1999,  the Just ice Department  found that  Aetna Inc. 's  acqui-s i t ion
of  Prudent ia l  lnsurance Co.rs heal th-care uni t  coufd unfa i r ly  dr ive
down doctors '  b i l ls  in  Houston and Daf las.  The departmenL forced the
companies to sel l  assets in  both c i t ies.

Pulpwood Pr ices

In two previously  unreported heal th-care cases '  the ,Just ice
Department last year investigated alleged monopsonistic contract
terms imposed on doctors and hospi ta ls  by a Blue Cross p lan in
ALabama and by Highmark, a Fennsylvania insurer. The contractg
demanded preferential rates and had the effect of discouraging
doctors f rom of fer i -ng lower pr ices to others.  Both companj-es denied
wrongdoing but withdrew the provisions that were under federal
s  crut i -ny.



In  the paper industry ,  consol idat ion h i t  hard in  the p j -newoods of
South Carol ina,  aceording to a lawsui t  pendlng in  federal  cour t  in
Col-urnbia.  T imber owners there a l lege that  g iant  fn ternat ional  Paper
il1egal1y wieLds monopsony power over then' driving down pulpwood
pr ices statewide by more than 358 over  thfee years.  In ternat ional
Paper has beeome the wor ld 's  largest  paper maker -*  and b iggest
t imber buyer  - -  largely  as the resul t  o f  a s t r ing of  acquis l t ions
s i n c e  1 9 9 5 .

Tn order  to be more compet i t ive in  g lobal  markets,  In ternat ional
Paper imposed a new "Qual-ity Supplier" system on its t imber buyers in
2000.  But  these intermediary f i r rns,  which buy the r ight  to  harvest
timber owned by individual landowners, were al-l told what to bid by
Internat ional  Paper,  the sui t  a l leges.  Buyers who st rayed f rom th is
secret  conspi racy by of fer ing h igher  b ids faced reta l ia t ion or  were
dropped by Internat ional  Paper,  the sui t  says.

The sui t  quotes an fnternat ional  Paper manager saying to a group of
buyers that  he saved . ton$ of  mgney" wi th the suppl ier  program'  which
was then extended to other  s tat .es,  Landowners in  South Carol ina '
Georgia,  North Carol ina and Virg in ia got  less for  thei r  harvested
t imber,  and the val ,ue of  thei r  land decl ined,  the sui t  says.

R.eferr ing to Internat ional  Paper 's  recent  acguis i t ions of  Federal -
Paperboard,  Union Camp and Champion Paper,  Russ Berke,  a lawyer for
the landowners says in an interview, "The ,Justice Department let all
o f  those mergers go forward wi thout  looking very c losely at  the
ef  fect  on suppl i -ers.  r r

In  i ts  answer f i led i -n cour t ,  In ternat ional  Paper said i t  created the
supplier program "to j-mprove effj-ciency and reliabil i ty and reduce
cos ts .n  I t  sa id  t ha t  i t  doesn ' t  have  enough  marke t  sha re  t o  i n f l uence
pr ices,  ca l l ing the monopsony c la ims ' reconomic sophist ry .  "  The
company has f i led a mot ion to have the sui t  d ismissed,

In state court j-n Rockland, Maine, a jury found l-ast November that
four  berry processors col luded over  four  years lo  set  the pr ice they
would pay for  wi ld  b lueberr ies raked f rom wind-swept  f ie lds in
Washington County.  A group of  growers sued,  winning $18.7 mi l l ion in
damages,

The processors deny any wrongdoing and say thdy wi l l  appeal .  I f  the
jury verd ic t  s tands,  the judgment  amount  wi l l  be t r ip led under s tate
1aw, to $56.1 mi l l - ion.  The processors say that  having to pay that  surn
would put  them out  of  business.


